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DETAILED ACTION 

Election/Restrictions 

Claims 25-31 are withdrawn (canceled?) from further consideration pursuant to 
37 CFR 1 .142(b), as being drawn to a nonelected invention, there being no allowable 
generic or linking claim. Applicant timely traversed the restriction (election) requirement 
in the reply filed on 1-25-2008 but appears to have canceled the non-elected claims 
since the amendment cancels all text associated with the claims and merely has 
"(withdrawn)" in their place. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3, 5, 9-11, 13-14, 17-24 are rejected under 35 U.S.C. 102(e) as 
anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Miller 
6,620,094. 

Miller teaches a system that enhances the performance of an implantable 
hearing aid which may be an electrical stimulator (column 1 , lines 35-40). Miller 
considers "hearing aids" to include cochlear implants. This is clear from the background 
of the invention at column 1, lines 35-40) since electrical stimulators are only used in 
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cochlear implants because that is the only place that electrical stimulation is performed 
to enhance hearing. Furthermore, in figures 1 and 2 Miller demonstrates the basic 
components of semi-implantable and fully implantable hearing aid systems, the types of 
systems used by applicant. In figure 1 Miller again teaches the transducer to be 
mechanical, electrical or acoustical (column 2 lines 60-64). Furthermore, with respect to 
the transducer 203, "The transducer 203 is implanted within the middle ear cavity or 
cochlea as a function of the implant type." The examiner considers it inherent or 
otherwise obvious that the use of the word "transducer" as used in Miller's various 
embodiments, is intended to cover mechanical, acoustic as well as implanted cochlear 
electrical stimulators. 

With respect to figure 3, the examiner considers the input devices to comprise 
omnidirectional microphone 312, acoustic source 107, wireless (directional microphone 
304) and wireless source 305 (telecoil). A second processor in the form of a speech 
processor is shown at 31 1 . Interface system 301 may contain its own circuitry and 
software to provide input source selection by masking out various sources and thus 
selecting the strongest input mode and extracting out the best signal fed into the 
processor. See column 6 line 50 to column 7 line 24. The examiner considers this 
embodiment to constitute an automatic switching of sources or modes of operation. In 
addition, user selected switching may be used. Applicant provides no details as to their 
means for switching and thus the examiner considers such to be inherent to Miller or at 
least obvious. Both processors are depicted as housed in the same case 306 as well as 
omnidirection microphone with input devices 108, 313 and 305 in another case. 
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Regarding claims 21 and 23, one can pick and select components within the first 
processor unit such as the input lines and consider them part of the second processor 
with the remaining circuitry as part of the second processor. The limitation merely 
provides for labeling components any way you wish. For claim 24, embodiment 5 shows 
a volume control (eg. amplification device positioned after the mode selection circuit. To 
have included amplification as part of the second processor is inherent or otherwise 
obvious. To have placed the signal processors on the same chip would have been 
obvious. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4, 6-8, 12, 15-16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Miller 6,620,094 alone or in view of Griffith et al. USPN 6,842,647. 

To have placed the signal processors on the same chip would have been 
obvious to ease manufacturing. Providing impedance matching between interface 
system 301 of Miller and the speech processor would be a notoriously old and well 
know to prevent unwanted reflections. Alternatively, to have modified Miller so as to 
provide an implanted speech processor within implantable portion 306 of Miller and 
provided an impedance matching circuit between the interface unit and the implant 
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device would have been an obvious improvement as a well known alternative 
demonstrated by Griffith et al USPN 6,842,647. 

Response to Arguments 

Applicant's arguments filed 8-18-2008 have been fully considered but they are 
not persuasive. Applicant seems to challenge the examiner's interpretation of the Miller 
reference on two points. First, applicant argues that Miller never teaches a cochlear 
implant as part of his hearing aid embodiments and particularly to that of figure 3. The 
examiner disagrees and has offered better explanation in the body of the rejection as 
stated above as to why one of ordinary skill in the art would read the transducer 309 to 
include a cochlear implant. Miller provides background information that clearly suggests 
that the transducer elements in all of the disclosed embodiments and particularly to 
figure 3 can be electrical stimulators implanted in the cochlea. If applicants are aware of 
any electrical stimulators that are implantable in the auditory system and that stimulate 
hearing anywhere else but the cochlea and consistent with the Miller disclosure, they 
should make the examineraware of such information. 

Secondly, applicant's contesting of the automatic-switching interpretation of Miller 
seems to argue just the opposite of Miller's cochlea implant teaching. Applicants' 
specification concerning their own specific embodiment mentions nothing about 
automatic switching, but merely discusses conventional hearing aids. It is noted that the 
claims as originally filed also do not include claims directed automatic switching. Instead 
applicant apparently has relied upon background teachings (see applicants' paragraph 
[0006] to support the claims as now filed. Because the background section teaches 
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what some conventional hearing aids were known to possess the examiner has 
considered this to be part of applicant's invention when they refer to hearing aids in the 
new material being disclosed much like he has considered the background information 
in Miller to be part of the invention. If applicant insists that the examiner cannot do such 
for Miller, the examiner may be required to reconsider the support for applicants' claims 
as now pending in view of their original disclosure. The examiner concludes from the 
reading of applicants' [0006] paragraph, that a broad interpretation may be applied since 
no details are provided regarding the automatic switching. Automatic-switching, does 
not necessarily require a "switch" per se, but can also be interpreted as automatic 
changing. The Miller device provides automatic changing of either source by masking, 
or the mode (that which does the masking by hierarchy selection). Applicants' 
disclosure provides no stricter interpretation of the term and the examiner considers the 
interpretation as applied to Miller above to be within broadest interpretation of the 
normal meaning of the words as claimed. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mark W. Bockelman whose telephone number is (571) 
272-4941 . The examiner can normally be reached on Monday - Friday 8:00 - 4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl Layno can be reached on (571) 272 -4949. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mark W Bockelman/ 

Primary Examiner, Art Unit 3766 

November 9, 2008 



